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Control

Government is about control: who gets it, how
much they get, and what they can do with it. The
labels vary — totalitarian, democratic, commu-
nist, monarchist, anarchist — but in practice it
comes down to power. The labels only tell us
how to think about it.

But how we think about it can also be impor-
tant, for either good or ill.

Theories of government and the pull of power
are two unrelated forces at work, like thought
and gravity. Gravity, by itself, is boring. It doesn’t
result in anything particularly interesting and
dealing with it is a lot of work. Thought, by itself,
also doesn’t get anywhere. Worse, when applied,
theories can be deadly. A theory about how to fly
that ignores gravity will have regrettable results.
Unsatisfactory governments based on untenable
theories have killed millions of people. But when
the two work together, when thought invents air-
planes and space craft, then whole new worlds
can open up and everyone can benefit.

I’d like to discuss and, if | can, contribute to
two things in this work. The first is the impor-
tance of limiting the control people exercise over
each other, consistent with the same desirable
situation for everyone else. The second is the im-
plementation of rights. The rights themselves are
well articulated by now, but we seem to keep for-
getting how to apply them every time a new situ-
ation comes up.

My focus is more or less on how to ensure sus-
tainable equity and liberty. That implies a degree
of both are there to be sustained, or at least that
the evolution required doesn’t involve a change
into an unrelated organism. So, even though this
is a work about rights, it’s not about how to ac-
quire them. It’s only about what’s needed not to
lose them. | don’t have a new or improved way to
change bad governments into good ones. | wish |
did.

Placing consistent limits on people’s ability to
take resources and control is much harder than
logic suggests it ought to be. After all, there are

always more people getting the bad end of the
deal, so majority rule ought to be enough to put
an end to inequity for all time. Except it doesn’t.
After just a few years, one morning it turns out
that the rich have gotten richer, civil liberties
have been quietly legislated away, and massive
global problems with obvious solutions stay un-
solved no matter what the majority wants.

There are often legislative loopholes that facili-
tate the process, but the real problem is more ba-
sic than that. We’re fighting human nature. Until
we recognize that and compensate appropriately,
I don’t think we can escape the cycle of increas-
ing inequality and subsequent nasty corrections.

Consider a basic premise of democracies. Safe-
guarding freedom and our rights takes vigilance.
We have to inform ourselves about the issues.
The system depends on an informed electorate.

That has not been working out well for us.
One can point to deficiencies in education and
the media, but | think even if they were perfect,
we’d still have the problem. Less of it, perhaps,
but always enough to lead to the inevitable con-
sequences. The reason is that people have wed-
dings and funerals and jobs to attend to. They
have neither the time nor the interest to stay cur-
rent on the minutiae of government. And it is in
the minutiae that the trouble starts. How many
voters will notice changes in liability law that
make vaccine development too risky? When an
epidemic is sweeping the land it’s too late for a
do-over. How many will notice that a lethally bor-
ing redistricting law is being passed? How many
will realize it disenfranchises some voters? How
many will care, if it’s not their vote?

Take an easy example. In the US, five states
(South Dakota, Alaska, North Dakota, Vermont,
and Wyoming) with just over three million people
have the same Senate voting power as the five
states (California, Texas, New York, Florida, 1lli-
nois) with 110 million. (2007 numbers) The Senate
can effectively derail legislation. So a Californian
has less than 3% of the political clout of a South
Dakotan. Three percent.

(That disenfranchisement has been accom-
plished without protecting minority rights. Mi-
nority rights do need protection when the majori-
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ty rules, and that was once the intent of the
skewed representation of one particular group,
but in our case one third of the population has
lost much of its voice while minorities still have
no protection.)

Giving some people three percent representa-
tion compared to others is so anti-democratic it’s
not even funny, and yet nobody can find a practi-
cal solution within the current system. That’s be-
cause there is none at this point. It would involve
dozens of politicians casting votes to throw
themselves out of a job. The solution was to pay
attention when the problem was tiny and boring,
when nobody except professionals or interested
parties was ever going to notice it. So we’re head-
ed into one of those nasty corrections. Not any
time soon, but the longer it waits, the bigger it’ll
be. All of history shows that it’s not a question of
“if,” but of “when.”

The problem is that nothing on earth is going
to make people sit up and take notice of tiny bor-
ing issues. Building a system dependent on that is
no smarter than building one dependent on peo-
ple feeling altruistic enough to deprive them-
selves according to their means in order to pro-
vide for others according to their needs. It’s as
doomed as an economic system that thinks it can
rely on rational decision-making. It just isn’t go-
ing to happen. Instead some people will use the
loopholes made by unrealistic ideas to use the
system for their own ends. Communism becomes
totalitarianism, and dies. Capitalism becomes a
set of interlocking oligopolies that privatize profit
and socialize risk. Democracies become ... well, it
varies. Some places are more successful than oth-
ers at slowing the slide into media circuses fund-
ed by the usual suspects.

There’s another aspect of human nature in
conflict with the way democracies are supposed
to work. It’s the idea that freedom is not free,
that we the people must defend it. There’s noth-
ing wrong with the idea, all things being equal.
The problem is that all things are not equal.

Abuses of power start small. They start when
someone who can pushes the envelope just that
one little bit. In other words, they’re started by
people already some way up the social tree,

which means that there’s strong resistance to
stopping them. The resistance comes not only
from the few who'’d lose by being stopped, but al-
so from the many who wouldn’t. That may seem
counterintuitive, but remember that the situation
is going to be a challenge to a social superior
over something minor. That doesn’t feel like a no-
ble defense of freedom. It feels like making a fuss
over nothing. It feels like a waste of time and an
embarrassment. So even at those early, small
stages, there’s a cost associated with doing some-
thing. People tend to look at the cost, weigh it
against the smallness of the issue, and decide it’s
not worth doing anything just yet. The next time
the envelope is pushed, the issue is a bit bigger,
but the cost is also higher because the perpetra-
tor now has more power. Pretty soon, there may
be personal consequences, small ones at first. By
the time people wake up to the fact that freedom
itself is being lost, the price of resistance has
grown high enough so that it’s still not worth
fighting for at the time. 1t’s only in hindsight that
the mind reels at people’s lack of action.

Another complication is that the process does
not take place in the full glare of consciousness.
The original issue may evade attention simply by
being too small to notice. Once there’s a cost as-
sociated with noticing, the tendency is not to go
there. We’d rather forget about it, and we’re very
good at finding reasons why we can.

The resistance to examining disparities of
power is one example. In the good old days, noth-
ing needed to be examined because inequality
was natural or ordained. Generations of goofy, in-
bred aristocrats made no difference to the con-
viction. Now nothing needs to be examined be-
cause we're all equal. In Voltaire’s immortal
words, “The law forbids rich and poor alike to
sleep under bridges.” The idea that we’re all so-
cial equals is patently absurd, and yet it’s so per-
vasive that a President can compare the homeless
to campers and it is considered evidence only of
his heartlessness, not of his lack of mental capac-
ity. We’re convinced, so the evidence makes no
impression.

Not only are the issues hard to follow. We
don’t want to follow them.

Does that mean it’s hopeless to aim for an eg-
uitable self-regulating system such as democra-
cies are supposed to be? | don’t think so, or |
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wouldn’t be writing this tract. Exhortations to be
better citizens might not work, but that’s not the
only choice.

The solution is to match the ease and effec-
tiveness of action with the level of motivation.
That’s not a startling insight, but it does suggest
that the wrong question is being asked in the
search for a solution. The question is not why
people don’t make the necessary effort. The ques-
tion is what prevents people from using or de-
fending their rights. How long does it take to find
information once someone starts looking for it?
How many steps are involved in acting on it?
How obvious are the steps? How much time,
knowhow, or money do they take? Is there any
personal vulnerability at any point? You see
where this is headed. The solution is to remove
the obstacles. It is not a luxury to make it easy to
fight back. It is a critical, perhaps the critical
lever for sustaining a free society.

Another part of the solution is to minimize the
number of problems needing action to begin
with. Again, that’s not a startling insight, but it
does run counter to the prevailing model. Now
we have laws to stop abuses. That requires the
abuse to be committed before it can be dealt
with. In the best case scenario that means deal-
ing with issue after issue, as each one comes up.
A better model is one of prevention. The desire to
commit abuses has to be reduced, and that’s not
as impossible as one might think. The trick is to
shorten the feedback loop caused by abuse until
it affects the person committing it.

Imagine a simple world in which a person
owned a factory. Then imagine the law said they
and their family had to live downwind of it. In a
world without loopholes, pure air would be com-
ing out the “smoke”stack. In a world where it
was effortless to take action against evasion of
the law, there’d be no loopholes. Both pollution
and ownership are too complicated for obvious
solutions, but that doesn’t mean there are none.
A salary feedback loop, to give another easy ex-
ample, would require management decisions
about workers’ pay to be applied in equal propor-
tion to management’s own net compensation.
One real world example was a law requiring state
legislators in Hawaii to enroll their children in
public schools. It was one of the few US public
school systems that was not underfunded. (I

don’t know if the law still exists or if they’ve
found a way to evade the intent by now.)
Effective feedback loops aren’t always simple,
and finding a short term loop that accurately re-
flects a long term situation is much harder than
rocket science. However, the point of the feed-
back loops is the same: to bring home the conse-
quences of actions to those people who make the
relevant decisions. Initial solutions that are less
than perfect could evolve toward improved effec-
tiveness if the system was set up to make the
process easy. The degree to which feedback loops
sound nice but impossible to implement is a
measure of how far we are from actual equality.

If I’'m right that people ignore the small stuff,
and that what matters all starts as small stuff,
why would things ever change?

First, I’d like to mention a couple of reasons
why enlightened self-interest says they should
change. The state of enlightenment being what it
is, these factors probably won’t make much dif-
ference, but you never know, so they’re worth
pointing out.

Accumulations of power actually benefit no-
body, not even the supposed elite beneficiaries.
The effect of power on society is like that of grav-
ity on matter. Eventually the mass becomes so
huge that movement on the surface is impossi-
ble. Economic mobility, social mobility, inventive-
ness, and in the end even physical mobility, all
become limited. It becomes a very boring world
which even the elites seek to escape. Take an ar-
chetypal concentration of power, that found in
Saudi Arabia. The process has gone so far there
that half the population can’t go for a walk. And
yet, if being at the top of the tree is so nice, why
is the proportion of wealthy Saudi men vacation-
ing outside the country so much higher than the
percentage of, say, rich European men relaxing in
Saudi Arabia? Just because many people lose by
the system in Saudi Arabia does not mean it’s ac-
tually doing anyone any good. For some reason,
it’s counterintuitive that when everyone wins,
there’s more winning to be had, but it is a matter
of observable fact that life is richer and more se-
cure for everyone in equitable societies. Logically,
that would imply the elites ought to be in the
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forefront of limiting themselves, since it’s easy
for them and they stand to gain by it in every run
except the shortest one. They are, after all, sup-
posed to be the ones who take the long view, un-
like the working classes who live from day to day.
(Which just goes to show how much of a role log-
ic plays in this.)

Accumulations of power do worse than no
good. Eventually, they bring the whole society
down. That, too, is a matter of observable fact. So
far, no society with a significant level of technol-
ogy has managed to limit power sustainably and
ensure sufficient adaptability and innovation to
survive. The only societies that have made it
longer than a few thousand years are hunter-
gatherers. Living at that technological level
seems like a high price to pay for stability. We
have over 1300 cc of brain. We can do better than
cycling through periods of destruction in order to
achieve renewal.

Although history doesn’t give much ground for
hope based on enlightened self-interest, the track
record for plain old self-interest is better. Not per-
fect, but better. When survival is at stake, people
are capable of great things, even changing a few
habits and working together. Ostrum’s work (e.g.
1990 Bl or a very potted summary 4 on
Wikipedia) examines avoidance of ecosystem col-
lapse in detail. What | find most interesting is the
extent to which widespread responsiveness to so-
cial members and some degree of distribution of
power play a role. These are the attitudes that
seem impossible to achieve, and yet some soci-
eties manage it for the sake of survival. The type
of danger involved, which is a force of nature and
doesn’t lend itself to unproductive resentment
the way enemies do, and the type of situation,
which benefits from the application of foresight
and coordinated action, can facilitate beneficial
social structures that rein in self-interest.

I’m putting it backwards in that paragraph. To
be more precise, humans started out facing
ever-present “ecological collapse” because of
their inability to control any but the tiniest fac-
tors of their environments. Hunter-gatherer soci-
eties are also remarkable for their egalitarianism,
compared to states that succeeded them. So, it’s
probably not that later groups achieved more
power-sharing as that they retained or regained
it.

Social tools that work are very relevant to us
since we all live in a disaster-prone world now.
For all of us the only solution is to work together
and expend the resources necessary to control
the situation. It’s not utopian to hope we’ll do it.
People have, in fact, shown that they’re capable
of it.

The truly utopian assumption is that there can
be a technological solution to the problems fac-
ing us. That’s a logical impossibility not because
there is no fix, but because somebody has to ap-
ply it. Technology hugely increases the available
physical power in a society, and that also increas-
es social power. Holding all that at our fingertips,
as it were, means that every action is also hugely
magnified. Expecting technology to fix anything is
the same as expecting people to always and
everywhere apply it for the greatest good of the
greatest number. That’s why hoping for a techno-
logical fix is like hoping that a change in gun de-
sign will lead to the end of murder.

Amplified power has another critical conse-
quence. Enough of it, used badly, can destroy the
society that couldn’t figure out how to control
the power of the people using it.

That is not hyperbole. It might seem like it be-
cause modern technological societies are only at
the very earliest stages of being able to destroy
the planet. At this point, we’d probably only be
able to destroy it for us. The proverbial cock-
roaches would move in. But it’s no longer hard to
imagine a scenario in which we destroy it for life.
A big nuclear war could have done it. Global
warming could do it. In a far future when every-
one has personal spaceships, an evil mastermind
could orbit a light-bending device between us
and the Sun which would shade the whole Earth
to death before the machine could be found and
destroyed. There isn’t just one way to destroy a
highly technological society, and the more ad-
vanced it is, the more ways there are. Bad govern-
ments can do it. All the people together can do it
with tiny actions that add up. Mad individuals
can do it with sabotage. There are so many ways
that it is literally only a matter of time. The more
technologically advanced the society, the more
essential limits to power are for its very survival.

So, to return to wondering why things would
change, it looks like that may be the wrong ques-
tion again. It’s trite, but nonetheless true that
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things always change. The status quo can never
be maintained. The only choice is to follow the
path of least resistance or to expend more energy
and take action. The path of least social resis-
tance is to let the powerful do their thing. But,
sooner or later, that’ll be fatal.

Planetary changes are just as threatening now
as any flood, so much so that plenty of people see
the need for action. However, “plenty” hasn’t be-
come “enough” yet because of the usual impedi-
ments. Those who don’t know, don’t want to
know. Many of them — those with little control
over the situation — would do something about it
if they could, but it’s just too difficult. The re-
maining few do control the situation, and there’s
currently no way to bring the consequences of
their actions back to them. The reason there’s no
way is because they’ve made sure of it, and the
reason they can make it stick is because of the
power imbalance that’s been allowed to develop.
It’s the same story over and over again. And the
reason it persists is also the same. Too many peo-

ple feel the effort of taking action costs too much
for the perceived benefit.

It all comes down to limiting power. The pat-
tern is so obvious and repeated so many times in
so many different spheres that there has to be a
common element preventing effective action.
There’s at least one thing pervasive enough to
qualify. Everybody wants to limit the ability of
others to hurt them, but not as many want to
limit their own ability to take advantage of oth-
ers. That, by itself, may be enough to explain why
we don’t get effective limits. The problem is more
than global threats and too much power in too
few hands. It’s also that we have to put limits on
ourselves to get to the good life ... and to avoid
the opposite. That’s hard to take on board. It just
feels so right that if somebody else loses, | must
be winning. But no matter how self-evident it
feels, that’s not actually a logical necessity. We
can all lose. We’re doing it right now.
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Rights

Defining Terms

Limits to power aren’t just for the powerful.
They have to start with the individual, with each
and every individual. Rights are supposed to pro-
vide those limits, to demarcate the borders so
that everyone has the most freedom compatible
with an equal level for others. However, equality
is so far from realized that the word has become
Orwellian: some are always being more equal
than others.

Given how well-articulated and well-known
the basic rights are by now, the pervasive difficul-
ty of actually implementing them has to be due
to an equally pervasive factor. External factors,
such as apathy or ignorance, should vary inde-
pendently of rights. They shouldn’t be able to re-
sult consistently in the same losses and the same
pattern of losses that we see repeated over and
over again. Rights are gained or regained in a so-
cial convulsion, and then the slow erosion re-
peats. The uniformity of failure suggests the fault
has to be endogenous, a problem with the under-
standing of the rights themselves.

However, at the most fundamental level there
doesn’t seem to be much to misunderstand. All
rights share one quintessential feature: they ap-
ply equally to everyone. When that’s not true,
they’re not rights. They become privileges. So far,
so clear, but then it rapidly becomes less so.

The rights themselves are not all created
equal. Some depend on others. For instance, free-
dom of assembly is meaningless without freedom
of movement. Their relative importance can also
vary. Perfect guarantees of security of life and
limb become useless without any freedoms to
make life worth living. On the other hand, free-
dom doesn’t mean much when keeping body and
soul together takes all one’s time. Last, some
rights are just plain missing. The right to make a
living is included in the Universal Declaration of
Human Rights, but it’s really more of a hope
everywhere in the world. And yet it’s obvious to
the meanest intelligence that without a liveli-
hood no other freedom means a thing.

So rights are not equal. They can depend on
other rights, vary in importance, or be entirely
absent. However, those factors don’t receive the
same attention as the equal application of rights
to all. The latter is critical, of course, but it can
also be meaningless if one of the other factors is
in play. If people are to use, in fact, the rights
they have in theory, then all the factors are criti-
cal. Obscuring that point by focusing only on the
equal application of rights does nothing but ren-
der the right useless. Sometimes it seems that
the focus is not an accident, since it allows
weightier parties to say they’re for the equal
rights while pulling the actual situation their
way. Then conflicts aren’t resolved on the merits,
which leads to the usual descending spiral of en-
croaching power. It is not simply a philosophical
exercise to figure out how to resolve the inequali-
ty between rights. It is essential.

The first step is to enumerate how the inequal-
ity among rights plays out. Which ones, exactly,
take precedence? This is a ticklish issue, since no-
body wants the rights dear to them declared in-
significant. The usual way of handling it is to
gloss over it. The Universal Declaration of Human
Rights, for instance, has a couple of articles at
the end pointing out that no right may be con-
strued so as to abridge other rights. That’s a rare
acknowledgment that rights can conflict, but it’s
also ironic because a little higher on the same
page are two rights, one of which has to abridge
the other. It states that everyone has a right to
education that promotes personal fulfillment,
peace and tolerance, and then it says that parents
have a “prior right” to determine their children’s
education. But, despite the injunction against
abridging, there’s no word on how to handle a
parental choice of militant patriotic or religious
indoctrination for their children.

Examples of direct conflicts between rights are
many. Is vaccination more important than re-
spect for the right to refuse medical treatment?
Is it never, always, or sometimes more impor-
tant? Does freedom of speech trump freedom
from persecution? Can speech insult religious
icons? Can it threaten death by mail? Or on the
web? What is the difference between speech and
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persecution when it’s a telemarketer’s call?

Rights can also be related in other ways be-
sides a straightforward conflict. Depending on
point of view or context, the same right can be
vital or irrelevant. Someone trying to pass a final
exam isn’t hoping to exercise the right to free
speech. A person facing a murderer’s gun may
not share Patrick Henry’s feelings on the relative
worth of liberty and life. The dependencies of
different rights can change, too. Freedom of reli-
gion for a mystic does not require the right to as-
semble in the same way as it does for, say, a
Catholic. A whole series of interlocking and
changing issues all need to work together to re-
solve rights into their correct relationships, and
even then they’re only valid in a given situation.
The complexity is more reminiscent of biology
than logic. Rights may be universal, but how peo-
ple feel about them isn’t.

Given the complexity, and especially given its
mutable nature, looking for static answers seems
foolish. And yet the concept of adapting to reality
is sometimes rejected out of hand because it
would lead to a legal morass. That is a strange
approach. Saying “away with complexity!”
doesn’t make it so. The Dutch might as well de-
cide that this business of having a fluid ocean
makes life too difficult, so dikes will be built as if
the sea was solid. Writing laws that ignore reality
is equally senseless. It’s the legal system that
must adapt, not the other way around. Expecting
laws to create their own reality is just magical
thinking.

The complexity of the situation doesn’t make
it hopeless, however. Simple rules can often deal
with an infinitely complex reality, and the same is
true here. Specific static answers may be impossi-
ble, but the rule of equality can find a way
through much of the complexity even when the
answers themselves depend on each given situa-
tion. No situation has exactly the same blend of
important factors, and equality just needs to be
balanced among all of them, not limited to one.

Another objection made sometimes is that
striving for equity is naive. It requires a definition
of fairness, which is a subjective matter and thus
doomed to failure. It’s said to be better to rely on
something quantifiable, such as a cost-benefit
analysis. I'm not sure whether that view is based
on willful ignorance or the plain variety. Surely,

10

it’s obvious that cost-benefit analysis can only be-
gin after deciding who pays the cost and who
gets the benefit. That can’t be decided without
rules about what’s fair, or, alternatively, about
what some people can get away with. Cost-bene-
fit analysis can’t take away the need for the step
it rests on. It can, however, muddy it. Possibly,
that comfortable obscurity is the attraction of
pretending the first step can be ignored.

Dealing with that first step of defining fairness
is not impossible. It’s not any specific or static
situation. It’s that everyone has equal rights. Each
individual enjoys the widest possible range of
rights that is compatible with the same range for
others. The essential step in applying the idea is
that some rights depend on others, and that the
totality must be preserved. No single right takes
precedence over all others.

The principle that rights must apply equally,
and that the priority of rights may change in or-
der to preserve that equality, can provide a reso-
lution of some conflicts on that basis alone. For
instance, it’s not hard to see that allowing a reli-
gion, any religion, to dictate speech will make re-
ligious freedom meaningless. If everyone is to
have both freedom of speech and of religion,
speech has to have priority. Giving religion priori-
ty would paradoxically end freedom of religion,
since any offensive expression associated with
another set of beliefs could be prohibited.

Missing Rights

So far, so good, but even that blindingly obvi-
ous example gets into trouble rather fast. Free-
dom of religion is meaningless without freedom
from persecution, and some speech can certainly
feel like harassment to the recipient. The current
solution is to try to put conflicting demands on
the same right: to promote free expression and to
throttle it back; to promote freedom of religion
and to refuse it a congenial environment. That’s
doomed to failure.

However, logical absurdity is not the only
choice. The irresolvable nature of the conflict is a
symptom not of inevitability but of a deeper
problem. The borders between the two rights
aren’t good enough. They leak over onto each
other’s territories. The solution is not to let one
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or the other leak preferentially, but to plug up the
gap. The solution is to find what’s missing, and
that actually doesn’t seem too difficult in this
case. What’s missing is the right not to hear.

The lack of an explicit right to control our own
sensory inputs is at the root of a number of mod-
ern frictions. The technology to amplify our abili-
ty to bother each other, for good or ill, simply
wasn’t there before. The lack of a right not to
hear is doubly odd because it would seem to be
an obvious parallel to other well-established
rights. For instance, control over our own bodies
means more than freedom of movement. There’s
also the right to refuse medical procedures, to be
free of assault, and generally to limit other peo-
ple’s ability to impinge on us. We control not only
what we do, but also what other people can do
to us. Yet when it comes to sensory matters, we
have freedom of expression, but no equivalent
right to refuse inputs from other people. That’s a
recipe for disaster which is in the making all
around us.

Aggressive marketing, whether commercial,
charitable, or political, is currently considered a
minor annoyance worth suffering for the sake of
free speech. The advertisers aren’t expected to
control themselves. The targets are expected to
“tune it out.” Interestingly, research 73] shows
that the effectiveness of advertising depends on
the extent to which it is tuned out. That makes the
injunction to ignore it downright sinister. (Repeti-
tive messaging is discussed at greater length un-
der Advertising 74 and in Education 75]) we've
become so habituated to advertising that it takes
a new angle to remind us just how intrusive it is.
There is now a technique to use focused sound
that reflects off the inside of the cranium (1 761 5
[77]). At the focus of the speakers, you hear voices
inside your head. Marketers placed these things
on buildings to advertise a movie about ghosts by
making passersby hear what seemed to be
ghosts. It came as a surprise to them that people
were outraged. (The marketers were surprised.
Not the ghosts. They have more sense.) There is
no real difference between reflecting sound off a
wall or a skull to get to the auditory nerve. The
only difference is that we’re not used to tuning
out the latter. But once we’re used to it, the ten-
dency is to accept that it’s somehow up to us to
deal with it. It takes a new intrusion to remind
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people that, no, it shouldn’t be up to us. We have
a right to silence.

Although the right has yet to be articulated,
it’s already starting to be applied. It’s so obvious
to so many people that even in the U. S. of A,,
where the dollar is king, a Do Not Call Registry
limiting marketing by phone is one of the most
popular laws of the last decade. Stephen Fry (78]
champion and master of communication that he
is, has made the same point about avoiding un-
sought words: “No matter who you are no one
has ... a right to address you if you don’t want to
be addressed.” However, the lack of articulation
about a right to silence causes helplessness in the
face of all kinds of violations, not all of them
commercial. Cell phone conversations in con-
fined spaces are another example. The level of
discourse about that sometimes echoes the old
one about smoking. The “right” to smoke was im-
portant and the right to breathe was not.

Soft porn is one area where the right not to
see is explicitly discussed even if not always ac-
knowledged. (There is general agreement that we
have a right not to see the hard core stuff.) As
with telemarketers, sometimes the need for a
missing right is so clear, it’s demanded even if we
don’t know what to call it. But because we don’t
have a name for it the argument is ostensibly
about whether parents should decide what’s ac-
ceptable for their children. So a parent’s right to
control what a fifteen year-old sees is more im-
portant than anybody’s own right to control
what they themselves see. It’s another farcical
contortion symptomatic of unresolved conflicts
between rights.

Now that everybody has the ability to din at
everybody, 24/7, it’s going to become increasingly
obvious that an explicit right not to hear, see,
smell, taste, or touch is an inalienable right, and
that it has to stop being alienated. As a short-
hand, I'll call it a right to silence in the same way
as free speech is used to mean all forms of ex-
presssion.

The big sticking point with any “new” right is
how to implement it. It always seems laughably
absurd at the time. In the high and far off times,
when there was talk of broadening voting rights
beyond the landed gentry, the gentry sputtered
about the impossibility of determining the ad-
dresses of fly-by-night renters. We’ve managed to
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solve that problem. The same process is repeated
with each newly recognized right. Creating a qui-
et environment is no different. It only seems diffi-
cult because it’s a measure of how much intru-
sion has become commonplace.

The basic rule is that any given expression
should be sought out, and if it’s not, it shouldn’t
intrude. The old clumsy brown paper covers on
sex magazines were a step in this direction. Those
who wanted that content could get it, but it
wasn’t up to the general public to avert its eyes.
Updating that attitude to the electronic age, the
idea is that all content has to be opt-in rather
than opt-out. If a web site wants to carry ads, a
button click could lead to them, but there can be
nothing “in your face.” Billboards would be
banned since there is no way for them not to be
in your face. Magazine articles and advertising
would have to be distinguishable and separate.
Television advertising would be grouped together
in its own time slot, as it is in Europe. Product
placement in entertainment would be a no-no.

Obviously, respecting the right to silence
would affect current business models dependent
on ad-supported-everything. However, simply be-
cause a whole industry has fattened on the viola-
tion of rights doesn’t mean they must continue
to be violated. (For ideas on how to pay for con-
tent without ads, see an earlier piece 79 of mine,
or the chapter on Creativity 801 "\which reflects an
idea gaining currency in many places, (e.g. 1 [81], 2
[82], 3 [83]). Once again, the distance between re-
spect for the right to silence and our current
world is a measure of how far technology has en-
abled some people to push others and how far
we have to go to get back.

Not all implementations of the right to silence
require readjustments to the whole social order.
The issue of bellowing into cell phones could be
solved rather simply, for instance. They don’t
have a feedback circuit to allow the caller to hear
their own voice at the ear piece. No doubt it was
cheaper to make them that way. Mandating a
feedback circuit, possibly an amplified one to
make people talk very, very quietly, (and usable
volume controls to boost the sound from mutter-
ing callers) would go a long way to returning cell
phone bellowing back to normal speaking tones.
Sometimes there are technological fixes.

The thorniest balancing issue raised by a right
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to silence is the one brought up at the beginning
of this discussion: how can the greatest scope be
preserved both for offensive opinions and for the
right to an unintrusive environment? Bottling ad-
vertising or soft porn back up may be very diffi-
cult in practice, but there aren’t too many con-
ceptual gray areas. How to draw the lines be-
tween conflicting opinions, however, is a much
tougher question and it starts with the funda-
mental one of whether any lines should be drawn
at all. Serrano desecrated a crucifix for the sake
of art. Hoyer drew Mohammed in a cartoon for
the sake of free speech. Should they have been si-
lenced? Absolutely not.

Should the people offended by it have had to
notice it? That’s a much harder question. At least
in those cases, the desecration happened in
venues not likely to be frequented by those faith-
ful who would take offense. (A modern art show,
and a general circulation Danish newspaper.) The
issue had to be brought to their attention; a fer-
vor had to be whipped up. In that case, if people
go out of their way to notice things they don’t
like, there is no issue of persecution and freedom
of speech takes precedence. Persecution seeks
out its victims, not vice versa.

In a different situation, where the wider cul-
ture presents a rain of unavoidable and offensive
messages, such as an insistence that homosexual-
ity is a perversion, justice seems better served by
limiting that expression to venues where people
would have to actively seek it out. The principle
is always the same, which means the resolution
may or may not be. Conflicts should be resolved
to preserve the most rights for everybody, and to
preserve the most equality among the conflicted
parties. Precisely because equality is the goal, the
resolution of any specific conflict has to be decid-
ed on its own merits.

Privacy

While I’'m on the subject of missing rights, pri-
vacy is another essential one. Unlike the right to
silence, at least we know it’s name and there’s
growing acknowledgment that it should be on
the books. However, as a recently understood
right, it’s relegated to the status of the new kid
on the block: tolerated if it stays on the fringes,
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but not welcome to interfere with the old big
ones like free speech. I’'m going to argue that this
is backwards. Respect for privacy is fundamental
to all the other freedoms and should take prece-
dence as a rule.

To begin at the beginning, what is privacy?
What is it that we have a right to? Thoughtful
and thorough discussions of the definition of pri-
vacy (such as Solove’s “Understanding Privacy”
[84]) explore the concept in all its permutations.
However, in one important respect there’s a miss-
ing element. Just as with all the other rights, it’s
not the exact definition or its place in the hierar-
chy that matters because those change depending
on the situation.

Trying to make a fluid issue static is part of the
reason it’s generally easy to subvert the intent. It
would be better to go to the shared characteristic
of all the concerns about privacy. Every aspect of
privacy involves the ability to control the flow of
information about oneself. Exactly which bits of
information need to be controlled varies accord-
ing to personal feelings. It’s not the information
that defines privacy. It is, once again, about con-
trol.

Control implies that the individual decides
which information about her or him can be
stored, where it can be stored, and for how long.
It implies that the permission to store it can be
revoked at any time. And it implies that potential-
ly private information also follows that rule. It
has to be “opt-in” and never “opt-out,” and the
permission is revocable.

As with all rights, if they are to be meaningful,
the burden of implementing respect for privacy
falls on the potential violators, not the victims. A
so-called right might as well not exist if it’s noth-
ing but the suggestion that people can spend
their time trying to defend against violations. The
equivalent in a more familiar situation would be
to make robbery illegal but to do nothing to stop
it except give the victims, without any police as-
sistance, the “right” to try to find the perps and
to try to get their property back. That’s not the
way rights work.

Violating a right is a crime and it’s up to the vi-
olator not to do it. That is equally true of privacy
as it is of personal safety. It is not up to the indi-
vidual to try to object to violations after they’ve
happened. It’s up to the people who want that in-
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formation to first get permission to have it. So,
no, Google can’t photograph recognizable resi-
dences. Marketers can’t track your every web
click. Credit reporting agencies can’t hold data
against people’s wishes. Before anyone objects
that then life would cease, remember that loans
were made and insurance risks evaluated before
the days of centralized databases. There’s nothing
impossible about respecting privacy rights. It’s
just expensive because a whole industry has been
allowed to feed on violating them. That’s only
made us used to it. It doesn’t make it good. Nei-
ther does it stop the growing resentment that al-
ways accompanies violated rights. The anger will
burst out eventually, and no doubt stupidly, since
we haven’t put a name on the real problem.

One curious aspect of privacy is that as a
rather newly recognized right which is not well
articulated, it has become an umbrella for several
unarticulated rights whose lack is becoming obvi-
ous. There’s a sense that privacy is about control,
so sometimes what I've called the right to silence
is conflated with it. This is especially so when the
unwanted noise involves sex. Sex is a private mat-
ter, one wants enough control not to hear about
somebody else’s work on it, so it must be a priva-
cy issue. Because the terms haven’t been correct-
ly defined, it’s relatively simple to argue that sex-
ual content, unless it’s about the viewer, has
nothing to do with his or her privacy. The argu-
ment then spins off into being about the chil-
dren. In reality, it’s about different areas of con-
trol. The right to silence is control over the extent
to which one can be forced to notice the activi-
ties of others. Privacy is the right to control one’s
own information.

Another issue conflated with privacy is abor-
tion rights. The main thing the two seem to have
in common is that both started to be discussed in
public at about the same time. Possibly it has to
do with the fact that medical procedures are nor-
mally private. However, whether or not medical
procedures are performed has nothing to do with
privacy. That has to do with the right to control
one’s own person, one of the most fundamental
rights of all. Even the right not to be murdered is
secondary, since killing is allowed in self-defence.
Similarly, if there was no right to control over
one’s own body, patients dying of, say, kidney dis-
ease could requisition a kidney from healthy peo-
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ple walking around with a spare.

Abortion muddies the argument only because
some people believe the fetus is a person with le-
gal rights greater than those of the mother since
it can require her life support. There is nothing to
stop women from believing this and living ac-
cordingly because there is a right to control one’s
own body.

Everyone has the right to live according to
their own beliefs. The relevance to abortion is
that personhood is necessarily a belief, a social or
religious category. It is not a matter of objective
fact. Biology can only determine who belongs in
the species Homo sapiens 851 No cellular marker
lights up when someone is due to get legal rights.

It bears repeating: personhood is necessarily a
matter of belief, whether that’s based on religion
or social consensus. Therefore those who oppose
abortion because they believe the fetus is a per-
son with special status have to hope they are
never successful in legislating how others handle
their pregnancies. If they were, it would mean
that exceptions could be made to the right to
control one’s own person. And once that princi-
ple is admitted, then there is nothing to stop a
majority with different beliefs from legislating
forced abortions.

The fight over abortion is a good example of
just how bad unintended consequences can be if
there is enough confusion over concepts. Control
over one’s own person is different from a right to
privacy. So is the freedom to live according to
one’s own beliefs. When the issues involved in
abortion are correctly categorized as ones of con-
trol and beliefs about personhood, then the ap-
propriate social policies are not hard to identify.
Individual decisions are not the point here. They
may be complex, depending on beliefs. Fair social
policies are obvious: everyone has the same right
to control their own bodies. Nor can any religion
take precedence over that control without, ironi-
cally, destroying freedom of religion as well as
other basic rights. Privacy is not the issue at any
point.

Having discussed what privacy is, and what
it’s not, let’s go on to why it is a fundamental
right. That seems counterintuitive at first be-
cause privacy, in and of itself, is not very interest-
ing. Like the right not to be murdered, it becomes
critical only when it’s violated. But, like control
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over one’s body, control over one’s own informa-
tion is necessary if other rights are to have any
meaning. The only reason that hasn’t always
been obvious is that we haven’t had the technical
capability to spy on each other 24/7, or to retain
every whisper forever. When anyone on the inter-
net — including, for instance, your boss — can
look over your shoulder and examine where you
live, which plants grow in your window boxes,
which gym you visit, who you have sex with, and
how you looked in your baby pictures, there will
effectively be no freedom left. Everything will
have to be hidden if everyone can see it. What
you can say will depend on what others approve
of being said. Where you can go will depend on
where others approve of you going. Old-fashioned
police states, which depended on limited little
human informants to keep people in line, will
come to seem like desirable places with a few mi-
nor constraints. The logical conclusion of no pri-
vacy rights is no freedom of speech, movement,
or assembly.

A common objection to drawing logical con-
clusions is that the situation would never really
get that bad. There’s no need to take the trouble
to prevent a situation that’s not going to arise.
That kind of thinking is wrong on two counts.
One is that it’s symptomatic of evaluating the
cost of preserving rights against losing bits of
them, and of the tendency to opt for the path of
least resistance. It’s too much trouble to fight so
we put up with the loss. Then we get used to it.
Then there’s a further loss ... and so on. The evi-
dence so far does not provide grounds for opti-
mism that things will never get too bad because
people won’t stand for it.

But even if there is no problem at all, even if
an invasion of privacy never happens, that is not
the point. The thinking is wrong on a second, and
even more important, count. Rights aren’t aban-
doned just because nobody happens to be using
them. A nation of bores with nothing to say still
has to preserve the right to free speech, or stop
being a free country. A nation of atheists has to
preserve freedom of religion. A nation where no-
body has ever been murdered still has to consider
murder a crime. And a nation where nobody
cares about privacy has to enforce the right to it.
It’s not good enough to say that the explicit right
is unnecessary because nobody needs it. Having a
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right to privacy is different from waiting for
someone to take it away. We find that out every
time a new invasion occurs.

Privacy is a linchpin right that needs to be ex-
plicitly included in its real place in the hierarchy.

Right to Live

There’s another vital but missing right, one
that’s been identified for decades, one that was
noted by statesmen like Franklin Roosevelt, and
one that requires plenty of social change in some
parts of the world. It’s the right to keep body and
soul together under all circumstances, not only
the special case of avoiding violent death. There’s
a right to make a living, a right to medical care,
and a right to care in old age. Obviously, the right
to live has to be understood within its social con-
text. In the Paleolithic, people didn’t have the
same capacity to provide for each other that we
do now. There are limits to how much we can
guarantee each others’ lives, but within those
limits, there is the obligation to respect every-
one’s right to live. Not recognizing that right
leads directly to the eventual loss of all other
rights as people give them up to make a living.
Just the threat of being deprived of a living leads
to the loss of rights. The right to live isn’t merely
a nice, pie-in-the-sky privilege for when we’re all
rich enough to eat off gold spoons. It’s critical to
any sustainable free society.

The right to live, perhaps more than any other,
makes people fear how the inevitable conflict be-
tween rights can be resolved. A right to live costs
money, and many people want to be sure it’s not
their own money. However, conflict with other
rights is not some special defect that makes this
one uniquely impractical. All rights have conflicts
and need to be balanced. The solution isn’t to
rigidly prefer one. It’s to evaluate the situation on
its merits and see which solution preserves the
most rights for everyone.

The sticking point is how it might work in
practice because the greatest good of the greatest
number is not the same as a guarantee that
wealthier citizens won’t lose by it. The only way
to achieve no-cost economic justice is sufficient
growth, equitably distributed, which brings
everyone up to an adequate level. That rosy sce-
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nario is so comforting that it’s now the dominant
model for how economic justice will happen.
Sadly, it’s doomed. That’s not because growth
could never be sufficiently vast. It could be and
has been at several points in recent history when
technological advances led to huge wealth cre-
ation. But spontaneous equitable distribution of
that wealth has never happened. If enough peo-
ple spontaneously limited themselves to ensure
justice for others, there wouldn’t be a problem to
begin with. There’s a problem because people do
want justice, but for themselves, not as limits on
their own activities for the sake of others. Eco-
nomic growth doesn’t change that.

The truth of the matter is that a right to live
will inevitably be costly to some people in the
short term. Wealth is currently distributed with-
out regard to economic justice, so the people
whose money comes at the expense of the lives
of others would not get that money under a just
system. Again, if nobody made money unjustly,
there wouldn’t be a problem to begin with. Given
that there is a problem,there is no way to make it
cost-free to everyone.

In some ways, it’s ironic that there should be
resistance to implementing economic rights be-
cause there’s really nothing objectionable about
them. Economic justice, which strives to balance
all rights equally, would respect property rights
and wealth accumulation that didn’t deprive oth-
ers of a living. Most people, honest people, are
disturbed at the mere thought of making money
at the expense of others’ lives. In a just system,
they could make money without that distur-
bance, nor would anyone fear grinding poverty.
It’s a win-win situation.

And yet, the harder it is to make a living, the
less anyone cares how it’s made. The less eco-
nomic justice, the greater the fear of poverty and
the more a right to live sounds like a right to im-
poverish others. It’s a downward spiral just as the
previous situation is an upward one. Taking ad-
vantage of others is a very difficult pattern to
stop unless there are rules in place preventing
everyone equally from doing it. The truth of that
is evident from the worst economic crimes, like
slavery, right down to accepting minor bribes. Be-
fore the laws are in place, the haves fight them
because of the spectre of poverty. After laws pro-
moting economic justice are passed, lacking
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those laws becomes a mark of barbarism. For in-
stance, turning a blind eye to slavery is now con-
sidered despicable everywhere. On the other
hand, an effective social safety net is still incon-
ceivable to many US citizens, while Europeans
can’t understand how any society can be said to
function without one.

The point of this digression on the costs of a
right to live is that | want to be clear on the fact
that there are inevitable short term costs for
some people. It’s also inevitable that at the level
of whole societies, judging by the weight of the
evidence so far, everyone is better off in the medi-
um term and even more so in the long term. Eco-
nomic justice does not have to be the apocalyptic
catastrophe that communism made of it, so long
as rights are balanced rather than given rigid prece-
dence. On the contrary, equitable economic rules
lead to increased, not decreased, wealth. They’re
also fundamental to a generally equitable and
therefore sustainable society. In the chapter on
Money and Work 1361 1) give some examples of
how a right to live might be applied in ways that
balance available resources, property rights, em-
ployers’ rights, the right to an equitable share of
created wealth, and the right not to die of pover-
ty.

Of all the rights, the one to live suffers most
from a breakdown of imagination, so | want to
digress a bit on that, too. With the others, such
as the right to privacy (unless you’re Google),
there’s not a widespread sense that it’s silly to
even try implementing them. But it’s inconceiv-
able to many people that a universal right to live
could exist outside a fairy tale. “Inconceivable”
isn’t just a figure of speech in this case. It is, liter-
ally, inconceivable. For instance, no matter how
many times accountants do the math and show
that everyone in the US would benefit if we had
universal health care, many US citizens simply
cannot take on board the fact that they’re losing
by not spending money on medical care for oth-
ers. No doubt, if you had never seen the color
red, having physicists tell you its wavelength
wouldn’t help. But once you had seen it, anybody
who told you it couldn’t exist would seem to lack
vision.

Slavery provides one example of that change in
vision. At one time, some people in the US
thought slavery was essential to the economy.
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Now, nobody can see how anyone could have
thought slavery brought any benefits. The fact
that the slaveholders made some money is seen
as an infinitesimally small quantity compared to
the astronomical social costs. It’s become incon-
ceivable that anyone could have missed that.

The concept that increased justice leads to in-
creased benefits for everyone — not just nebulous
moral benefits but plain old quality of day-to-day
life benefits — is something that’s much easier to
see when it’s been experienced. So easy, in fact,
that for people in that position it must seem too
obvious to need as much repetition as I’'m giving
it.

Although the right to live suffers the most
from seeming impossible to implement, all miss-
ing rights seem fanciful. After they’ve been artic-
ulated, but before they’re applied, the usual ex-
cuse is that they’re impractical. The examples are
legion. Government of the people couldn’t possi-
bly work because the people are simpletons. Free
speech will lead to a breakdown of order. Univer-
sal health care will bankrupt the country. Respect
for privacy will make it impossible to do busi-
ness. And so on. Yet, oddly enough, whenever the
fight to gain respect for rights is successful, the
opposite happens. Democracies work rather well;
countries with free speech have more order, not
less; and industrialized countries with universal
health care have lower medical costs than the
USA, which is the only one doing without. None
of the missing rights would be impractical to ap-
ply. What feels impractical is that they involve
limiting the power of those currently benefiting
from their abuse. That’s different. It’s difficult,
not impractical.

Rights in Conflict

Most of this piece on conflicting rights has
been devoted to errors in the framework which
cause conflicts even when none is necessary,
such as missing or badly defined rights that blur
the necessary boundaries among people. But
even when all those errors are solved, rights can
and will conflict precisely because there is no sin-
gle right answer to their order of precedence.

However, although there cannot be a rigid pri-
ority among rights, there is a clear goal. The via-
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bility of all rights should be preserved. The best
outcome preserves the most rights and the most
freedom for the most people. In consequence,
conflicts between rights need to be resolved in fa-
vor of the ones whose loss in that situation would
otherwise cause the most damage.

As an example of how this might play out con-
sider a recent conflict 7). Muslim workers at a
slaughterhouse needed to pray five times a day.
Other workers were reluctant to fill in to the ex-
tent required. Filling in is a non-trivial task in
that environment. The butchering process moves
at blinding speed, so workers who step away
briefly create a real burden for those who have to
make up the difference. The risk of serious injury
is increased and, if there’s any faltering, the
whole line can be halted, carcasses pile up,
there’s an incredible mess, workers get in trou-
ble, and there may be consumer health issues or
financial losses if some of the product winds up
being mishandled.

The conflict was between religious rights and
workers’ rights. The Muslims shouldn’t have to
scrimp on their beliefs just to keep their jobs. The
non-Muslims shouldn’t have to work faster and
increase risk of injury just so somebody else
could have extra breaks. Oddly enough, a third al-
ternative was not mentioned. The processing
lines could be slowed down enough at the rele-
vant times of day so that the missing workers
didn’t cause a problem. In fact, it was a
three-way conflict and the balance lies between
all three factors, not just two. If the owner of the
plant had been a struggling start-up operating on
razor-thin margins, then any loss of profit could
have meant closure of the plant. That would
make both workers’ and religious rights moot
and would be the wrong place to look for a solu-
tion. In this particular case, the owner was a For-
tune 500 company for whom the very limited
slowdown would have made some correspond-
ingly limited impact on the bottom line. That
property right needs to be balanced against
equality among workers and the freedom to prac-
tice one’s religion. It’s not too hard to see which
right would suffer the least damage in this case.
Aiming for maximum equality among rights, the
obvious alternative is to slow down the produc-
tion line. It’s so obvious, that its absence from
the discussion can only be one more example of
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the lengths to which people will go to avoid in-
conveniencing the powerful party.

Of course, the more evenly balanced the con-
flict, the harder it is to see a clear resolution.
Consider, for instance, the issue of someone who
objects to vaccination versus the public health
need for most people to be vaccinated. On the
one side is the bedrock right to control one’s own
person, and on the other side is ... the bedrock
right not to be killed by a disease carrier. If an
epidemic is actually in progress, the public health
considerations take precedence because the
threat is real and immediate. But if there is no
immediate threat, and the level of vaccination in
the population is sufficient that there is unlikely
to be one, then the situation is different. Then
the individual is being asked to give up a funda-
mental right without medical justification. On
the other hand, if there is widespread sentiment
against vaccination, consistency may be essential
for the sake of fairness. (Information about the
real pros and cons of vaccination would also be
indicated in that case, but that’s a separate is-
sue.) Assuming that it doesn’t start an anti-vacci-
nation movement (which would damage public
health) my preference would be to decide in favor
of the less powerful party, in this case the individ-
ual rather than the public as a whole. But I could
as easily see an argument in favor of maintaining
consistent treatment of all citizens. The specific
decision in a specific case would depend on the
attitude of the community. That’s messy, but
messiness is unavoidable when there is no clear
path to a decision. It’s better to be clear on the
real factors in a decision than to create false
neatness by pretending some of them don’t exist.

Free speech vs. noise

We have gone off the rails as regards freedom
of speech. The freedom part is all-important and
the speech part is forgotten. It’s important to re-
member what freedom of speech is for: to ensure
a hearing for all voices so that information or
truths aren’t stifled.

In the 1600s and 1700s when the concept was
being developed and applied, the signal to noise
ratio was very different from what it is now. Few
people had the means to disseminate their ideas
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to begin with, so there weren’t many voices. Ad-
vertising barely existed. (Evidence of people
hawking things probably goes right back to the
cave dwellers, but the volume of advertising, its
pervasiveness, and its ability to distract were or-
ders of magnitude lower than they are now.) Nor
was there the technology to din at people
24/7/365. So noise was not a large concern of the
main early thinkers on the topic of freedom of
speech. Their big concern was silencing.

Silencing was and remains something that
must be prevented. The dreadful irony, though, is
that a fixation on allowing all speech as the defi-
nition of freedom facilitates the loss of the whole
point of freedom of speech.

Drowning out voices kills their message at
least as well as silencing. Insisting that everyone,
everywhere, for any purpose, has an equal right
to speak hasn’t preserved freedom of speech.
That’s killing it. When everybody can shout as
loud as they can about whatever they want, the
biggest voices will dominate.

Nor is it possible to take comfort in the fact
that the little voices are still there if needed, that
no information or truth will be lost. That only
holds in theory. In practice — and we live in prac-
tice, not theory — there are a number of consider-
ations that mean the drowned voices are gone.

Time and attention are finite. There are a lim-
ited number of items we can notice, and of those
an even more limited number we can fully
process. That limited amount of information will
inform action. In terms of practical conse-
quences, any further information, even if it came
from an omniscient god, might as well not exist.
Freedom of speech is supposed to prevent pre-
cisely that loss of useful information, but when
it’s drowned out, it’s gone.

It gets much worse, however. Repetition is
well known to lead to a sense of familiarity, and
from there to the sense that the brand is known
and good, for some value of the word “good.”
(Just a sample reference: Unconscious processing
of Web advertising. 2008 [88]) There is accumulat-
ing evidence from those who study the cognitive
effect of advertising that the feeling of comfort is
independent of conscious thought or attention
on the part of the target. Even when people try to
be sure they don’t react favorably to advertised
objects, they wind up choosing them more often
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1731 Tuning it out, far from making it powerless,

gives it maximum effect.

The way our brains work, repetition is appar-
ently assumed at some very basic neural level
(pdf) to be indicative of something real, some-
thing on which we can base projections and ex-
pectations without having to go through the
work of reprocessing all the inputs as if they
were new every time. The need for rapid deci-
sion-making based on insufficient information is
a fact of life, sometimes it’s a matter of life or
death, so it’s hardly surprising that our brains
would be primed to take all the shortcuts they
can get. Repetition, whether in advertising, dog-
ma, propaganda, opinions, news items, or catchy
tunes, will lead to the same result in some large
proportion of people. Science can’t say that any
given individual will be susceptible, but it can say
with high statistical certainty that groups of indi-
viduals will be affected.

The implications of the power of repetition for
freedom of speech are huge. It means that the
loudest voices drown out others not just because
they’re loud. They also seem more persuasive (89
(pdf). And the human mind being what it is, once
persuaded, won’t admit the possibility of manip-
ulation. Who wants to admit to that? Even to
themselves? Instead, people generally defend
their current point of view by any means avail-
able, always convinced that they thought the
whole thing through carefully. There is no other
way to maintain the sense of being in control of
one’s own thoughts.

So, freedom of speech interpreted as a
free-for-all of shouting does the opposite of its in-
tentions. It does not preserve diversity and the
richness of public discourse. It does not preserve
truth wherever it might appear. It drowns it. It
reverts us back to dependence on the ideas of the
few. One can argue about the wisdom of crowds,
but there’s no doubt about the foolishness of
elites. None of them has ever been right often
enough to avert disaster. Not a single nation
traces its roots to the Paleolithic. Judging by that
record, reverting to dependence on an elite is
guaranteed to end in somebody’s wrongheaded
ideas taking over the public sphere, and leading
to the usual consequence.

To preserve freedom of speech it is critical to
do more than prevent silencing. The noise must
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be dialed back, too. Of course, that requires mak-
ing distinctions between signal and noise which
is the prickly task we could avoid by defining
freedom of speech as a free-for-all.

Making any distinctions is supposed to put us
on a slippery slope headed straight down to cen-
sorship and thought control. As I’'ve said many
times, the existence of a slippery slope is not a
good enough excuse to head over a cliff, no mat-
ter how clear cut it is. Right now, we’re heading
into thought control by allowing too much noise.
That is no better than thought control caused by
too little. Either way, we lose a freedom essential
to quality of life and sustainable government. We
have no choice but to do a better job of distin-
guishing signal from noise. It’s not optional if we
want freedom of speech.

The slipperiness derives from the difficulty of
distinguishing what is noise in all cases. The sim-
ple solution in the murky middle zone is to al-
ways err on the side of allowing speech rather
than suppressing it. The harder part is to make
that zone as narrow as possible.

Let’s start with the easy cases. It’s been clear
for a long time that there is speech which has no
right to expression. Free speech doesn’t confer a
right to perjury, to wrong answers on exams, to
yelling “fire” for nothing in crowded theaters, or
to incitement to riot. The unacceptability of lying
in order to extract money is the basis for truth in
advertising laws. None of these limits has led to
thought control. It is possible to apply limits on
speech without losing freedom.

The task now is to update those limits to ac-
count for new technology. Flimflam used to be
hard to repeat often enough to create plausibility
on that basis alone. Now it can be, which means
identifying untruth becomes an urgent task.

Identifying falsehood leads straight to the even
thornier issue of deciding where truth begins.
There’s an allergy to that in current thinking for
two good reasons. The received wisdom has
proved very wrong on many occasions over the
centuries, and some of the worst excesses by au-
thorities have been committed in the name of do-
ing the right thing. That’s led — rightly — to an
absolute commitment to protect expression of re-
ligious and political beliefs.

But the combination of a healthy uncertainty
about truth together with the commitment to
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protect all religious and political speech has re-
sulted in a curious chimera. Now any statement
defined by the speaker as a belief is automatically
protected. The consequence is absurdity, which
can be lethal. For instance, when some parents
hear about somebody’s beliefs on the evils of vac-
cination, they decide to keep their children safe
from it. Once vaccination levels are low enough,
group immunity is lost, the disease itself comes
back, and causes deaths in children 9% some-
times the two groups include the same children.

Suppressing noise without falling into the er-
ror of suppressing thought requires objective
methods of telling them apart. So the core ques-
tions are whether truth can be distinguished
from lies, and if so, in which cases.

The general question has been addressed by a
considerable body of philosophy, including most
recently deconstructionism. Various schools have
made the case that the truth may be unknow-
able. Generalizing from that sense of inscrutabili-
ty has led to the feeling that nobody can dictate
what is the “right” way of thinking.

However, generalizing from abstractions to
the fundamentally different class of things repre-
sented by tangible facts is lumping apples with
pineapples. The knowability of truth has little di-
rect relevance to the physical world in which we
have to deal with stubborn facts. Those who have
people to do their laundry for them can write
screeds about whether the clothes really exist or
are truly soiled and criticize the internal contra-
dictions in each others’ texts. The rest of us just
have to try to deal with the things at minimum
cost and maximum benefit.

Thus, in the general case there may or may
not be any philosophical truths, but in the spe-
cific case of fact-based issues the answer is differ-
ent. Even if the truth (possibly with a capital “T”)
is unknowable, fact-based issues can have statis-
tically valid answers, and we have the lightbulbs,
computers, and airplanes to prove it. That means
counterfactual assertions exist. They are not just
some other equally valid point of view. The yard-
stick of truth-in-speech can be applied to matters
of fact, those things which can be measured and
studied using the scientific method. Nobody is
entitled to their own facts, and labeling them
“beliefs” doesn’t make it so.

A couple of caveats follow, of course. Reason-
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ably accurate discovery of the facts and their
meaning may be non-obvious. That doesn’t mean
it’s impossible. Nor is there anything wrong with
thinking carefully about assumptions, methods,
or conclusions. It’s essential. Re-examination of
data in the light of new knowledge is equally es-
sential. But revisiting the same issue without
new supporting data, after repeatedly reaching
the same conclusion with a high confidence lev-
el, such as 95%, is a waste of time. It’s noise.

So far, the murky part of the slippery slope no
longer includes demonstrably counterfactual as-
sertions. Whether they happen on the news, talk
shows, printed matter, or any other disseminated
medium, repeating untruths is not protected as
free speech. That means the end of (legal) manu-
factured controversy about many current topics,
such as evolution, vaccination, or the monetary
cost-benefit ratio 191 (pdf) of illegal aliens to the
rest of US society. Which would be quite a
change. (I'll discuss in a moment how one might
give such laws practical effect.)

On the other hand, as an example of a factual
controversy that has not yet been decided, it
would still be possible to worry about the effects
of cell phone transmitters on nerve tissue. Stud-
ies of harm have come up negative, but they
haven’t had sufficient duration across enough
studies for the required level of statistical certain-
ty. (As if to make the point, a study came up a
few months after that was written: Trees are af-
fected by electromagnetic radiation [92], Original
931 in Dutch.)

The point I'm trying to make with these exam-
ples is that the standard of what constitutes cer-
tainty should be high, and anything which a rea-
sonable person could question based on the facts
should continue to have protected status.

Another murky area of the slippery slope are
bad beliefs and opinions. (Good ones everybody
wants to hear, so they aren’t generally targets for
suppression.) There is not, in any system of
thought I’'m aware of, an objective way to deal
with subjective matters. It’s a logical impossibili-
ty. The most one can say is that some beliefs can
have very harmful practical effects, but the laws
are already in place to prevent or punish those
effects. They can be objectively evaluated. The be-
liefs themselves cannot be.

Therefore everybody is entitled to their own
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opinions. Limitations on beliefs or opinions really
can lead straight into censorship. That includes
wildly unpopular opinions such as justifications
for terrorism.

To illustrate my interpretation of these distinc-
tions, I'll take an example from Glenn Greenwald
941 3 stalwart proponent of the freest speech,
discussing the University of Ottawa’s censorship
of a talk by Ann Coulter. | would describe her as
favoring a vicious branch of right wing ideology
with not a few overtones of racism, sexism, and
any other bigotry you care to mention. In short,
just the kind of person any right-thinking citizen
would want to censor.

In his view the University was wrong in plac-
ing any limits on her speech, no matter how re-
pulsive it was. He supports that view because “as
long as the State is absolutely barred from crimi-
nalizing political views, then any change remains
possible because citizens are free to communi-
cate with and persuade one another and express
their political opinions without being threatened
by the Government with criminal sanctions ....”

I’ve agreed above that political views can’t be
suppressed, and I've already disagreed that mere-
ly allowing everyone to talk guarantees the viabil-
ity of even minor voices. But | think he misses an-
other vital point in the mix. Whether in support
of good or revolting opinions, allowing anyone to
propagate lies does not serve the public good.
There’s a difference between government restrict-
ing speech it dislikes — which is very bad — and
restricting speech that is objectively untrue —
which is essential.

It seems to me that the Canadians and Euro-
peans are attempting that distinction in their
laws against hate speech. They’ve labeled it “hate
speech,” but I've seen it applied against groups
that spread lies to foment hatred, such as the
Shoah-deniers in Germany. It was careless to la-
bel it according to the goal, suppressing hatred
(which can’t be objectively identified and there-
fore can’t be legislated away), instead of the
method, stopping lies, which sometimes can be
objectively evaluated. It’s understandable that the
Europeans would be particularly aware of the
need to short-circuit hateful falsehoods. They’ve
certainly suffered from seductive lies (seductive
at the time) which caused enormous real harm.
But it is important to give such laws their right
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name because that helps to delimit them objc-
tively and thus makes them consistently enforce-
able.

In the specifc example of Coulter’s talk in
Canada, the authorities based their objection on
the hatefulness in question, which led to the
charge of preferring one set of subjective atti-
tudes over another. They could have more validly
told her she would be expected to stick strictly to
the facts. For instance, according to the rules
suggested here, nobody could stop Coulter from
giving a speech about, for instance, how much
she disliked blacks. That’s her opinion and, al-
though it may not be doing her cardiovascular
health any good, she’s entitled to it. As soon as
she says she has nothing against blacks, it’s just
that they’re good-for-nothing freeloaders who are
draining the system of resources put there by
hardworking people, then she has to be able to
prove it or she’s indeed liable for spreading false-
hood. Those are facts. One can count up the
money and see whether they’re true.

(And, indeed, people have tallied those particu-
lar facts, and race is not associated with being on
welfare. Poverty is associated with being on wel-
fare. For instance, 2004 numbers 9% (pdf), over
30% of blacks are poor, and over 30% of welfare
recipients are black. Over 10% of non-hispanic
whites are poor, and comprise over 10% of wel-
fare recipients. Whether blacks themselves or dis-
crimination is at fault for the higher poverty rates
is another factual point which is not the issue
here. The point here is, if they were better free-
loaders, they’d have to be using welfare in higher
proportion compared to their poverty rate.)

The point to the example of Greenwald’s objec-
tions to Coulter’s talk is to show the distinction
I’m trying to draw between suppressing untruths
and allowing the free expression of opinions. I’d
like to give a feel for how it would change the
discourse if free speech did not mean a
free-for-all, if truth-in-speech laws applied to
everyone, not just advertisers. It’s become clear
that spreading demonstrable falsehood generates
what people already call a “noise machine.” The
wisdom of the crowd is way ahead of the deep
thinkers on that.

The idea is that presenting counterfactual
points as plausible in any form, even as mere im-
plications or dogwhistles 98] £ails the truth-
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in-speech test. Which brings me to the hard part:
how can the prohibition be put into practice?

I’m a believer in first figuring out where to go,
then seeing how to go there. So, even though I’'m
not at all sure how to implement these ideas,
that doesn’t change the point that they do need
implementing. What follows are suggestions.
There are bound to be better ways to do it, but |
feel I should moor the ideas in some kind of ac-
tion since I've been discussing them.

People opposed to a given viewpoint will be
the quickest to find errors of fact in it. They’ll al-
so generally be the quickest to try to suppress the
viewpoint itself. Those two opposing forces must
be balanced, but the opposition can serve a use-
ful function by identifying errors clearly, logically,
and with substantiation. Substantiated objections
would require a response within a specific time,
such as a week. If neither party then agreed to
modify their stance, the process would ratchet
up. It would be submitted for comment to the
community of those trained in the relevant field.
(I describe the feedback process as an integral
part of government generally in the section on
Oversight 971 in the second Government chapter.)
If an overwhelming majority, such as 90% or
more, of the experts agree with one side, then
the other side would be expected to withdraw its
statements. The losing side could appeal throth
the legal system (in a process decribed here [98)
to confirm or deny the earlier consensus. To re-
duce frivolous attempts to use the process to
suppress opposing views, people or groups who
charge errors of fact, but turn out to be in error
themselves more than, say, three times in row
would be barred from raising fact-based objec-
tions for some length of time, such as five or ten
years.

The rules about truth-in-speech would apply to
anyone disseminating a message widely: people
speaking to audiences in person or through some
medium, whether physical or not. It would not
apply to interactions among individuals, whether
at the dinner table or digital. Messages going out
to groups, on the other hand, are going to an au-
dience. So, yes, it would include bloggers. It
would include social networking, since messages
are generally visible to a number of people at
once. The heaviest responsibility would fall on
those with the largest audiences, and the en-
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forcement should be strictest there as well. But
everybody, down to the smallest disseminator of
information would be held to the same standard.
Being small does not confer a right to disregard
facts. Everybody is subject to the same truth-
in-speech laws, and it behooves everybody to
make sure they’re not disseminating false ru-
mors. The excuse of not having done one’s home-
work can only be valid a couple of times, other-
wise viral lies by little people would become the
new loophole for big ones.

I know that a general responsibility to check
the facts would be a huge change, and | know it
would be hard to enforce at the smallest scale.
But I’m not sure how socially acceptable rumors
with no basis in fact would be if that practice
was labelled reprehensible, stupid, and illegal at
the highest levels. Currently, the only value at
those levels is being first with anything hot at
any price. It’s not surprising to see it spread
downward. If there’s an understanding that lies
are a social toxin and social opprobrium attaches
to being first and wrong, | think there may be
less pressure toward rumormongering even at
smaller levels. Respect for truth can spread just
as disrespect can. Otherwise there’d be no cultur-
al differences in that regard, and there are.

The effect on news outlets, as currently under-
stood, would be severe. It would not be enough
to attribute a statement to someone else to avoid
responsibility. It still comes under the heading of
disseminating untruth. The fact-checking depart-
ments of news organizations would become siz-
able. Being first would share importance with be-
ing fact-based.

The sanctions against those who persist in ly-
ing could be multilayered. After some number of
violations, say five, that fall into a pattern of
practice showing a carelessness about facts, a
news outlet could be required to show, simulta-
neously with their assertions, what their opposi-
tion has shown really are the facts in the matter.
If the problem persists, they could lose status as
a news organization and be required to show a
label of “for entertainment only” at all times. If
they cannot meet even that standard, they could
be shut down.

| realize | just said that entertainment is in-
cluded in truth-in-speech standards. It’s very dif-
ferent, applied to that industry, but it still applies.
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Stories are the most effective way to spread mes-
sages, more effective than news, and sometimes
even more effective than people’s own actual ex-
perience. It is no more acceptable to spread dan-
gerous falsehoods that way than any other way.
However, the distinctions have to be drawn in
rather different ways.

Stories become very boring if they can’t em-
bellish. As both a scientist and a science fiction
writer (who sometimes even gets paid for the oc-
casional story) I’'m very aware of that. So I’m also
aware that there are important differences be-
tween counterfactual elements completely out-
side of both experience and possibility, such as
faster than light travel, those which are outside
of experience but seem possible, such as a bus
jumping a sudden chasm in a road 199, and those
which are part of people’s experience and contra-
dict it, such as jumping from the top of a six sto-
ry building, landing on one’s feet and sprinting
away.

The last category is not a big problem, because
people generally know from their own lives what
the facts of the matter are. The first category is
not a big problem because it has no practical ap-
plication. It’s the middle category which can
cause real difficulties. In that case it is not simple
to tell fact apart from fiction. The common as-
sumption that people know to suspend all belief
in anything labeled fiction is obvious nonsense.
Nobody would have any interest in fiction if they
were sure it had no application to their lives
whatsoever. People pay attention to stories, in
the broadest sense, because they give them
frameworks to integrate their own experiences.
For the most part, that’s on the level of intangi-
bles and is not a concern here, but the same atti-
tude applies to the whole of the story. If the story
implies that a car going very fast can escape the
shock wave of an explosion, most people have no
personal experience telling them to doubt that. In
the case of the jumping bus mentioned earlier,
who knows to what extent movies showing simi-
lar stunts contribute to drivers t inF to jump
potholes and crashing their cars 1°%'? The stories
certainly don’t help.

The thing that is so frustrating about those
lapses in storytelling is that they are completely
unnecessary. They are based on nothing more
than laziness. One can write the story and in-
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clude the real physics, biology or chemistry
where it matters without changing the degree of
suspense or interest by one jot. All that’s needed
is a bit of research into the facts. In the bus story,
the first part of the road just needed to be higher
than the second. Then the front of the bus could
start falling, the way it would at real world
speeds, and (given a good stunt driver) the chasm
could have still been almost as wide as the bus’
wheelbase. The larger the media company, the
less excuse they have. A thousand biologists
would have been glad to volunteer the informa-
tion to Paramount that the sentence “Oh my
God! The DNA! It’s degrading into amino acids!”
needed a minor change: “Oh my God! The DNA!
It’s degrading into nucleic acids!” That error nev-
er killed anyone, but it adds to the confusion
around science for nothing.

From a writer’s perspective, it’s ironic that tak-
ing care about facts is part of awareness and re-
spect for the power of storytelling. Pretending it
doesn’t matter is saying that nobody listens to
that stuff. The social good, however, is that sto-
ries are an important and effortless way for peo-
ple to learn. Entertainment can assist in that vital
social function in ways that don’t interfere with
it’s primary mission at all.

Consider another example. Medical emergen-
cies in entertainment generally leave the audi-
ence with the impression that the way to get
help is to push a few buttons on a phone and
shout, “Ambulance! Now!” (Yes, yes, | know. | em-
bellish a bit for the sake of my story ....) That’s al-
so the natural thing to do when desperate, so
there’s nothing in an inexperienced audience’s
mind to suggest otherwise. The result is that in
real life valuable time is wasted while dispatchers
get the information they need. That really can kill
people. Following the real protocol would neces-
sarily change the pace of the story at that point,
but it’s a truly vital part of social education, and
it doesn’t actually need to change the tension. It’s
the type of fact-based truth that needs to be re-
quired so that storytellers without enough re-
spect for their craft don’t spread toxic misinfor-
mation.

Being unreal is an important part of entertain-
ment, and the distinction to dangerous and use-
less untruth is hard to draw. The truth about the
facts of war, for instance, would make all but the
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grimmest war stories impossible. The truth about
the actual practice of science would make “War
and Peace” seem like a fast-paced action flick.
The truth about politics would be unwatchable.
As before, where there’s doubt, let people speak
out.

A very difficult case is unreality that shades in-
to such a one-sided presentation it amounts to a
propaganda piece for very destructive attitudes.
What should one do, for instance, about D. W.
Griffith’s classic, “Birth of a Nation?” | really
don’t know. So if | were deciding, | would have to
allow it. Another example is entertainment
whose whole point seems to be violence. One
such game or movie is just stupid. A whole
decades-long drumbeat of them is going to shape
attitudes. But at what point does one draw the
line? Possibly a requirement to depict the action
and physical effects in accord with real physics
and biology would be enough to reduce the pro-
paganda value.

The sanctions for dangerous lies in entertain-
ment need to be different than in, for instance,
news. Probably the most damning thing of all
would be a requirement to intercut a clip show-
ing what was very wrong about a scene. The sto-
ry would come to a screeching halt, the audience
would be exposed to the issue, and there’s proba-
bly every chance they’d flip to something else en-
tirely, which is the worst thing you can do to a
storyteller. The people behind the entertainment
causing the problem would be required to fund
the production of the clip made for those who
successfully objected to its stupidity. That would
mean a pre-release would have to be available to
those who wanted to examine it for errors.

There’s a remaining gray area | wouldn’t know
how to handle at all, and yet which is in many
ways the worst problem of all. (I discussed this in
an earlier piece, Weaponized Free Speech 10,
from which the following is taken.) I’ve been dis-
cussing the pernicious effect of lies, but the big-
ger issue is not lies. The bigger issue is what to
do when free speech itself is the problem.

In a 2006 article "°% by George Packer, Kil-
cullen, a counterinsurgency expert, makes the
point that “when insurgents ambush an Ameri-
can convoy in Iraq, ‘they’re not doing that be-
cause they want to reduce the number of
Humvees we have in Iraq by one. They’re doing it
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because they want spectacular media footage of
a burning Humvee.” ” The US government has al-
so used events to shape rather than inform
thought. One needs only to count the incidence
of terror alerts in the year leading up to and the
year following the 2004 presidential elections for
one example. Like mangled bodies around a burn-
ing Humvee, these things aren’t lies. The pictures
aren’t doctored; the information leading to the
alert may be genuine. And yet, their purpose is
not to tell the truth.

There is something deeply sinister about using
freedom of speech to cloud thinking instead of to
clarify it. There’s a lethal virus in there, some-
where, when free speech is used to steer people’s
feelings in ways that bypass their higher brain
functions. And that’s especially true when those
brain functions are bypassed to make it easier to
kill people.

What'’s the cure? Publicity is the point of
weaponized speech, and yet there is no way to
say, “You can report on these stories, but not
those stories” without striking at the heart of
free speech.

If censorship couldn’t work, it might seem
that an alternative is to make the voice of reason
louder until it overmatches violence, but | don’t
see how. There is no symmetrical fix. There is no
way for reason to deliver a message that has the
same punch as dead bodies. If it tried, it would
cease to be a voice of reason.

| don’t see a solution so long as there are peo-
ple willing to commit violent crimes or violent
acts or wars, so long as there are people who
broadcast them, and so long as there are people
who want to hear that message. The “market-
place” of ideas only functions when nobody
brings a machine gun into it.

There are several main points to keep in mind
on the subject of limiting freedom of speech. It
relies just as much on the presence of silence as
it does on avoiding silencing. When distinguish-
ing signal from noise, in order to know what to
silence, any distinctions that can’t be made ob-
jectively must default to favoring the freedom to
speak. There are, however, many more distinc-
tions that can be made than we make now, pri-
marily those which relate to matters of fact. Im-
plementing factual-truth-in-speech practices does
not lead to censorship any more than does the
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prohibition against yelling “Fire!” as a prank in
crowded theaters. Freedom of speech understood
in a way that improves the signal to noise ratio
would make it easier to develop that informed
citizenry on which sustainable societies depend.

Summary

What are the conclusions from this discussion
of rights? One is that rights, to be rights at all
and not privileges, must apply to everyone equal-
ly. Two is that th